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Abstract

Proliferation of WMDs is a grave threat to mankind, be it their flow to
‘irresponsible states' or to terrorists. Charged by its perception of
vulnerability, the US has initiated the Proliferation Security Initiative;
seeking involvement of ‘key’ states for interdiction of ‘suspect ships
at sea. In its present form, PS is contrary to the principle of ‘Freedom
of the Seas'. Further, its operational efficacy is doubtful and it has an
escalatory potential. However, bilateral arrangements as an extension
of PSI may lawfully supplement global non-proliferation efforts. A
‘larger’ comprehensive solution lies in greater UN involvement and
segregation of the threats.
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I ntroduction

What propels some statesto seek Weapons of Mass Destruction (WMDs)?
The propelling factorsinclude security concernsor insurance against coercion.
Whatever bethefactors, thefact isthat global technology denial regimeshave
beenineffectiveto sop thespread. Explicit examplesof nuclear proliferationamong
states have recently cometo thefore such asthe case of the Pakistani scientist
discovered to bethe core of awell-established clandestine network. About 20
and 10 statesrespectively arereported! to have continued to pursue clandestine
Chemical and Biologica Warfare (CBW) capabilities. The possibility of secret
efforts and false declarations by signatories cannot be ruled out. Challenge
| ngpections have not been carried out so far to verify compliance of the Chemical
Weapons Convention (CWC)?and procedures are still being worked out to verify
adherenceto the Biological Weapons Convention(BWC).

9/11 hasdemonstrated the perilous nature of thethreat from terrorism. Today,
theproliferation of WM D materia and technology from states of concernto non-
gate agenciesthreatenstheworld. Asearly as1998, Osamabin Laden had publicly
evinced interestin WM Ds and declared that acquiring unconventional weapons
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was“areligiousduty.”® The 1995 sarin nerve agent attack in the Tokyo subway
and anthrax spores sent viaUSmail in October 2001, though limited in scope,
are’ not-too-historic’ examples. Current detection techniquesfor CBW agents
are‘reactive’; they donot ‘forewarn’ > Fearsexist that nuclear wegponsmay fall
intothehandsof terrorists. Radiological dispersal devices, commonly called dirty
bombs, aremorewithinther reach. Numerouscasesof confirmed nuclear smuggling
involving weapon-usable materia® reinforcethe eeriethought among some security
speciaistsof such an attack being ‘ overdue'.

Sea asthe Medium

Over 80 per cent of theworld’stradeinvolves ocean transit, being the most
inexpensive mode of transportation. Transfer of WM D agentsand their means of
delivery normally by seaisattractive dueto ease of concealment withinashipand
obscurity that thefreedom of the seas assures. Contai nerisation of sea-bornetrade
and resort to Flags of Convenience (FoC) compound thethreat.” Al Qaidais
known to maintain asecret shipping fleet registered in FoC states, allowingitto
hide ownership and transport WM D materid withlittleofficia scrutiny.®Instances
of maritimeinterdictionof WMD transfersintherecent past include: seizureof the
North Korean ship Ku Wbl Sanin 1999 by Indian authorities at the Kandlaport
carrying missile components and rel ated blueprintsto West Asiaand Pakistan,
interception of thefreighter So San®in 2002 by joint US-Spanish effortswhile
carrying Scud missilesfrom North Koreato Yemen; and BBC Chinacarrying
centrifuge partsto Libya. With piracy having dramatically increased inAsian
waters,**hijacking of vessel scarrying nuclear, chemical or biologica materid isan
additional threat to bereckoned with.

TheProliferation Security Initiative

After 9/11, USA initiated an gpproach to deal with threats* at source’ withthe
Container Security Initiative (CSI)* and airport security measures.”> Uneasy with
the*fruitless' outcome of interception of thefreighter So San, USIlaunched the
PSI inMay 2003 asa‘ short-cut’ to deal with both the supply and demand sides
of globd trafficking by stateand non-state actorsin WM Ds. However, operationa
procedures based on the‘interdiction principles arestill unclear. Theinitiative
entailsseainterception® of all * suspect’ shipsirrespectiveof their flag, either in
internal waters, territorial seasor the high seas, by joint forcesof PS| participants,
guided by their combinedintelligenceeffort.

Thereistacit acceptance by USA of the ‘inadequacy’ of traditional non-
proliferation regimesand anew, greater stress on counter-proliferation strategy.

238 Srategic Analysis/Apr-Jun 2004



Thisisreflectedin President Bush’s 7-point agenda® of February 2004. Indiahas
endorsed the view that the existing non-proliferation order isinsufficient and
“collectiveactioninvolving effortsand resourcesof theinternational community is
necessary” > However, Indiaislikely to be cautiousin regard to thefirst of the
7-point Action Plan, the PSI. Theinitial strength of PSI was 11 and six other
stateshave sincejoined in.’* Most of theseare US alliesand NATO members.
After theproliferation network centred on Pakistan wasdisrobed, theinitiativeis
being pushed with renewed vigour. The USiskeen on key states'’ joining the
initiative, including India, asexpressedina‘ non-paper’ last year.

AppraisingthePSI

Though the basic aim of PSI may be seen in the post-9/11 context, abroader
appraisal of thisinitiativeisessentia. Thereisaperceived threat to freetradein
wegponsand chemicd, biologica aswell asnuclear items, evenif theseareintended
for benign use. Non-PSl states may find themsel ves displaced as exportersin
favour of the USand its PSI partnerswho would eventually monopolise such
trade® Theinitiative may even beexpanded to espionageof potentia ‘adversaries,
under the pretext of amere suspicion of WMDsintransit.®

Treading Law?

The US Secretary for Arms Control, John Bolton, isreported to have said
that action taken under the PS will beconsstent withinternationd law.? However,
arbitrary interception of foreign vessason the high seasinthenameof PSl violates
thehistoric principleof the‘ Freedom of the Seas' that isvital for global tradeand
isthemain plank of thecustomary international law.?? The UShasawaysasserted
thisprinciple.

Customary internationa law and UNCL OS (Article 110) may beinterpreted®
to permit the crew of awarship to board aforeign merchant ship onthe high seas
only if ashipisengaged in piracy, davetrade and unauthorised broadcasting; or is
reasonably suspected of being without nationality or the power to boardisgranted
by atreaty between two states. Evenin caseof drug trafficking, UNCLOS (Article
108) providesfor interception of aforeign vessdl, only “in case of request tothe
flagtate’, i.e., under abilaterd arrangement.?* A recent Protocol % (which entered
into force on January 28, 2004 as a follow-up of UN Convention against
Transnational Organised Crime on September 25, 2003) permits* state parties
other than theflag-state to board, search or take other appropriate action against
vessal ssuspected of being engaged in smuggling of migrantsby sea’. Interception
of foreign vessalsinany other caseistantamount to abelligerent act.
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Certainquestionspertaining to PSI highlight severa ambiguities,

¢ Whoarethese' Statesof Concern’ ? Of concerntowhom?If all statesare
‘equal’ and ‘equally sovereign’ inthe UN, what isthelegal sanctity of
sucha‘tag'?

¢ Oninterception of avessal, how would the ' intent of end-use’ for adual-
usecommodity bedetermined?Or wouldit be seized anyway, thuspossibly
criminalisngalegitimatetransportation?

¢ Can shipmentsto states not party to the BWC or the CWC belegally
interdicted evenif such chemicals/pathogensare destined for CBW use?
Appliesa soto nuclear materia originating ‘ from and destined for’ non-
NPT statesand missile shipmentsrelating to M TCR non-signatories?

* DoesPSl havealegal provisonfor compensation/commercid ligbility in
caseof a‘false-cal’, lossor damage during interception of avessal?

¢ Wouldit not initiate an uncontrollable chain-reaction with powerful states
picking onvita trade of adversariesand declaringit to be‘ of concern’?

To* shakeoff’ the confinesof Article 110, USA sought to take advantage of
thetext of the Article, “ Except where acts of interference derive from powers
conferred by treaty...”, and introduce adraft protocol to IMO’s SUA Convention
to criminalise transportation of WM Dsby sea. TheIMO Lega Committeethat
concludedits87th Sessionin October 2003 accepted the WMD thregt of terrorists.
However, the draft was rejected.?? Many delegations said that IMO/SUA
conventions were not appropriate instrumentsto deal with non-proliferation
issues?’

TheUSAdministrationinsiststhat PSl isconsistent with and astepinthe
implementation of the UN Security Council Presdentid Statement of January 31,
1992% that statesthat WMD proliferationisathreat tointernational peaceand
security. Doesthis statement extend the authority to afew statesfor arbitrary
interdiction onthe high seaswhen carrying wegpons per se(even nuclear wegpons),
isnotaviolation of international law. If USquotesUNCLOSArticle88, “Thehigh
seasshall bereserved for peaceful purposes’, the undefined word * peaceful’ is
clearly being used to advantage by asserting that weaponstraffickingisnot peaceful
while maintaining that its nucl ear-weapon-bearing warshipscriss-crossing the
oceansmaintaintheright to‘ freedom of the sees . Evenif such‘ double-standards
areto beignored, thequestion still arises: which state(s) would havethelegitimate
authority to enforceit on the high seas?
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Even by sourcingitsjudtification from Article 51 of the UN Charter (theright
of individua or collective sdlf defence), PSI standsinvaid, evenif appliedtothe
ongoing‘War onTerror’. Firgt, an‘ anticipatory’ measureiscontrary tothewording
of Article51, i.e., “if anarmed attack occurs’. Secondly, if theinterpretation
supports anticipatory self-defenceto counter aclandestineterrorist attack or a
surprisemissileattack by an‘irresponsible’ state, the‘imminence’ of suchan
attack cannot be assessed by objectivecriteria. Thirdly, the second sentence of
the Articlestipul atesthat “ measurestaken in self-defence areto beimmediately
reported to the Security Council”, thusimplying that such measuresaresubsidiary
to those mandated by the UN. Overall, PSl iscontrary to the purpose of the UN
whichistominimisetheunilatera useof forceininternationa relations.?®Canthe
UN’sso-called ‘failure’ to manage non-proliferation beajustification for a‘ self-
help’ measure? * An attempt to convert it into collective action among the 17 or
more ‘ subsets of ahyperpower’ would make it nothing morethan ‘ collective
unilaterdiam’.

Operationally ‘ Effective’ or ‘Escalatory’ ?

PSI hasbeen given credit for some recent successful interdictions.3! But by
‘dicingtipsoff icebergs , thelurking threet below may befar from being vanguished.
If theinterception force of PSl statesmay betermed the* hunters' and the suspect
vessel engaged in proliferation of WM Ds, the * hunted’, anumber of issueson
operationd effectivenessarise:

* |dentification at seahasalwaysbeenamaor dilemmaand anirritant for
the' proactive . Evenwiththemost effectiveintel ligence capabiilitiesof the
hunters, isit feasblefor ahandful of satesto effectively identify thehunted
inthesea-linescongested with mercantiletraffic?

* Thehunted may be assumed to avoid the shortest, cost-effective sea-
route. Canthe huntersthen detect their target in theexpanse of this‘ watery
planet’ %2

¢ Will thehuntersact withimpunity if the hunted have planned their passage
(or amagjor part of it) through territoria waters of astate whileinvoking
theright of ‘innocent passage’ ? Such aninterception withinterritorial
waters, besides being unlawful > will invite self-preservation counter-
measuresfrom the coastal state.

¢  For ‘warships *and government vessalsin non-commercid serviceether
at high seas or passing through theterritorial waters of acoastal state,
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UNCL OSrecognises‘ sovereignimmunity’.* What prevents astate,
especially amilitaristic onelike North Koreawhose economic survival
depends upon ‘sale’ of missiles, to employ its naval vessels, without
apprehension of aninterception?

¢  Theonly‘military’ solutionwould beamaritimequarantineof the state of
proliferation concern. Thismay lead toawar, which may spin out of control.

In addition, PSI has no answer to proliferation across the land route. If a
Russian or aUkrainian firm seeksto ship WMD componentsto IranviaaClS
statewest of the Caspian Sea, thetrangit statewould lack thelegal basisto block
thetrandfer. Overal, PSI isalegally questionable ha f-measurewith the potential
for escdation of thethrest, further heightened by animplicit focuson North Korea-
either itsnuclear weapons programme, or theregimeitself.

TheWay Ahead

Non-PS| statesare cautiousinregard to PSl, since even within PSI partners,
divisionsexist onlegal aspectsand the meansto be employed.* For example,
Canada scontributionto PSI interdictionswould be* on acase-by-casebasis’.*"
Asinthe So San casg, affecting aseizure of cargointhefuture may beadilemma
guided by national prioritiesof theinterdicting state, and may even beasource of
conflictamong PSl states. Russiahasaso decided tojointheinitiativeonMay 31,
2004.% Though an unexpected move, itsincisveanayssyid dsinteresting results.
Moscow declared that its support is conditional on PSI actions not violating
internationd law. Thus, by ruling out unlawful interdiction of foreign-flagged vessdls,
Russia'smove hardly reinforcesthe PS. While Russia’ sstand ismaintained to
bein consonance with that of thelarger international community opposedto PSI’s
flouting of international law, itsjoining theinitiativemutesthe US accusationsof it
being aproliferator. Besides, by itsstatement, “We assumethat actionswithinthis
initiative should not and will not create obstaclesto legal economic, scientificand
technica cooperation,” itisunlikely that Russid sjoining the PSI would adversely
affect itsnuclear interactionswith Iran and Syria, if not actually facilitating the
processon ground. Chinavehemently opposesPSI, though not officialy negating
thepossibility of joining; through Track |1 channels, it asserts*” it would neither be
thefirst, nor thelast tojoin PSI” .* Considering that it isa permanent member of
the UN Security Council, theUSwouldfindit difficult to obtainaSecurity Council
resolution supporting the PSl.

Kofi Annansaid during hisaddresstothe UN Generd Assembly in September
2003:
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“... itisnot enough to denounce unilateralism, unless we face up squarely to the

concerns that make some States feel uniquely vulnerable...We must show that

those concerns can, and will be addressed through collective action...and we must

not shy away from questions about the adequacy, and effectiveness, of the rules

and instruments at our disposal.”

Hisgatement impliesthat counter-proliferation effortsmust bebased onglobally
coherent intereststhat would naturally encompassthe US security intereststoo.

Ushering UN Role

TheUN isperhapstheonly multilateral ingtitution endowed with legitimacy
and global trust. Itisunfortunatethat IMO'sLega Committee could not agreeto
include provisionsto counter WMD proliferation withinthe SUA Convention due
tofocuson states, rather than recognising thethreat from non-states. UN Security
Council Resolution 1540 hasrecently been adopted “ prohibiting non-state actors
from getting WM Ds’ 1. Notwithstanding that itsdraft wasintroduced by the US
and UK, aimed at obtaining agreater legitimacy for PSI and that Indiaand some
other stateswere opposed toit*?out of concernthat it could imply arbitrary use of
forceagaing thegtates’ accountable’ for actionsof non-aeactors, itisneverthdess
heartening to noteits symbolism for the need to bisect the threat since solutions
likely to cater for state threats, may not be effective with respect to non-state
ones. Consensusin the Security Council for military involvement of the UN
(assertion of Article42 of the UN Charter) to counter proliferation by statesmay
not be possible. However, aresol ution by the UN Genera Assembly withatwo-
third mgjority may be possible, which could call for North Korea(and other states
of proliferation concern asmay be necessary inthefuture) toresist proliferation.
Non-compliance could bedeclared asathreat to international peace and security
and military meansmay belawfully adopted.

Inaddition, strengthening of UN ‘watchdog' agencieswith greater diplomatic,
financial and intelligence measures must occur. Stricter enforcement of export-
controlsand inspectionswould a so be necessary.

Revision of UNCLOS

In 1609, Hugo Grotius® published hisclassic study Mare Liberum, which
expounded the concept of the freedom of the seas that formsthe basis of the
current Lawsof theSea. Isthis‘classc’ principlevalidtoday initsentirety?The
principleisstill vital to ensure unhindered globa commerce. Also, by upholding
that, “ no one country can monopolize control over theoceans,”* it addressesthe
sovereign rightsof nation-states. However, inthelight of current threats, it needs
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tobe*scaled down’ whilecodifying lawsto ded with non-statethreats. UNCLOS
isill-equipped to deal with such threats because the framers of the convention
never envisaged modern crimes. Therelevant portion of the GenevaConvention
on High Seas adopted in 1958, addressed piracy and slave trade as the only
magjor non-state maritime concerns’ of thosedays that threatened humanity. These
were'lifted without much ado’, toformArticles99to 108 and 110 of UNCLOS,
now supplemented by the SUA Convention that includeshumantrafficking. There
istherefore, apressing need to tune UNCL OSto meet modern challenges. Joint
patrols, intelligence sharing and other means are being seriously pursued at the
regiona level to curb piracy.**Whilethese may addressthethrest of pirate attacks
of vessalsferrying dual-use materia that could be employed to construct WMDs,
laws must authorise statesto combat not only piracy, slave trade and human-
trafficking ashitherto, but dso al maritimethreatsincluding proliferation of WMDs
involving non-state actors. Asin case of UN resolution 1540, consensustorevise
theUNCLOSisfeasible.

Bilateral Arrangements

PSI may be useful to supplement effortsto counter WMD proliferation. But it
needsthe consent of Flag statesfor seainterception. Some stateslike Panama,
Hondurasand Liberia(Pan-Ho-Lib) form thebulk of mercantiletraffic by virtue
of FoC registrations. Asin case of the UNCLOS provision to counter drug
trafficking through bilateral arrangements, pacts betweenthese* FoC’ statesand
PSI participantsmay beeffective. The 10 largest commercia-shipping flag Sates
encompass about 70 per cent of maritimetrade.*®With such agreements, alarge
proportion of theworld’ sshipping would be covered. The UShasdready cemented
one such understanding with Liberiawhich hastheworld’s second largest ship
registry (1,500 ships)*” and, morerecently with Panama, thelargest FOC registry
state, accounting for nearly 10,000 vessals® Thearrangement establishesmodadities
to board asuspect vessdl after obtaining the Flag State’sconsent. It a so contains
provisionsfor disposition of the seized items.*® Though not acomprehensive
solution, it deservesto be encouraged. The sameistruefor over-flight denial
agreementsbeing negotiated bilateraly.

Conclusion

Non-proliferation regimeshave beeninadequatefrom the start sincethey did
not addressthe motivationsof statesthat seek WM Ds. Secondly, theseregimes
were flawed and based upon narrow interests of afew powerful states. Most
non-nuclear states conceded under ‘ duress, to Sign up to nuclear denia regimes,
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asaquid pro quo for accessto peaceful nuclear technology and with the hope
that the complete eradi cation of nuclear weaponswould eventually be achieved.
However, such weapons continueto remain entrenched in the security doctrines
of nuclear states. Thedisparities created by the powerful stateswereamplified
and fuelled by their hegemonic actions, with PSI being one of them. UN’s
involvement therefore becomes necessary to provideinternationa legitimacy and

transparency.

It would not be prudent for Indiatojointhe PSl, at least for the present, when
theinternationad community’sdisliusonment with USpoliciesisgrowing. However,
at alater date, if aquid pro quo fromthe US (eg. aformal recognition of India's
nuclear-power status) outwel ghsthe advantages achieved through staying out of
it, accessonto PSl could be considered. An agreement to participate must however
be accompanied with the declaration that the freedom of navigation onthehigh
seas conferred upon by customary internationa law / UNCLOSwould be upheld.
Till that time, Russia sactionswithin PSI and China's stand on theissue needsto
be monitored. In any case, it ismost unlikely that new states would join PSI
beforethe US electionsare over. One question a so needsclarification: DoesUS
want India (and other new entrants) to be apart of the core PSI grouping with
equal accessibility to intelligence or be asupporter from the periphery while
contributing assets? Further, how do these two alternatives bear upon India's
nationd interest?
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