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Abstract

The paper examines the salient features of the principal statutory
authority, the Export Administration Act (EAA), that is, at present,
governing dual-use technology control in the US, and the frontiers of
dual-use export control after the enactment of the new Act. An analysis
of different provisions of the bills for the new Act indicates mixed
features. It does not completely liberalise the control of dual-use
technology, and continues to have in place a number of curbs. The
changes in the Act have not satisfied many US interest groups; the
industry feels that changes are not very substantial and are still, too
bureaucratic. Six high technology and export intensive industries —
computers, software, telecommunications, satellite, machine tools, and
aerospace — have aired their grievances. At the same time, the export
control lobby feels that the ensuing Act is biased in favour of industry.

*

Introduction

Export control isan important security issue. During the Cold War, theUS
used export control asatool to fight its adversary —the Soviet Union and the
communist bloc. Thecontrol of advanced technol ogy and armamentswasasdient
feature of US export control during the period. In the post-Cold War period, a
struggleto reorient and broaden the scope of export control enabled the USto
evolve comprehensvelawsand regulationsfor administering itsexport activities.

Theimpact of export controlson the recipient countriesisquitevaried. It
rangesfromnolicensing for dmost adl thegoodsfor somecountriestototal embargo
for others. At present, inthe US, the Office of Defense Trade of the Department
of Sategivestheexport licencefor defence articlesand servicesunder theArms
Export Control Act and International Trafficin ArmsRegulations. The Nuclear
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Regulatory Commissiongivestheexport licencefor nuclear materid sand equipment.

Export of dual-usetechnology —both military and civil uses—iscontrolled by
the Bureau of Industry and Security (till recently, Bureau of Export Administration)
of the Department of Commerce (DOC) through the Export Administration Act
1979 (EAA 79) and the Export Administration Regulations (EAR). Although many
federa agenciessuch asthe Department of Energy, Defense Technology Security
Adminigtration of the Department of Defense, the Federa Bureau of Investigation
andtheNational Security Agency, Officeof Foreign AssetsControl of the Treasury
Department area soinvolved in the export control process.

TheEAA 79istheprincipa statutory authority that givesthe DOC thelega
framework toimplement regulationsand to administer and enforceexport controls.
However, the US security establishment wantsacomprehensive, clear and up-to-
date statute for the dual-use commodity export control regime because over the
yearscommercid technologiesand productsare becoming morerdevant tomilitary
systemsand capabilities. In 1985, the EAA 79 wasdrastically revised and lapsed
in 1994. In 2000, the Congress extended the EAA 79 retrospectively. Finaly, it
expired onAugust 20, 2001. Intheinterim period, the National Emergency Act
(NEA) and the International Emergency Economic Powers Act (IEEPA)
administered export controls. Invoking the |[EEA, George W Bush had issued
Executive Order 13222 on August 17, 2001.* Thiswasrenewed, for oneyear,
twice becausetherewasyet an EAA to be passed.? The IEEPA isconsidered an
inferior tool for keeping up export controls because of lower penalties and
vulnerability to frequent litigation. A State Department rel easeinformsthat efforts
torevise EAA fatered 12 timesin the 1990s because of disagreement between
the USindustry and the security community.

In September 2001, the Senate passed the EAA. However, the House of
Representativesversion of thebill could not be passed. Now, anew bill, Export
AdministrationAct 2003, isunder deliberation. It hasbeen referred to theHouse
Committeeon Internationa Relations.

Export Administration Act: Features

Objectives

TheUSexport control policy aimsat balancing economic, commercial and
tradeinterestswith security andforeign policy interestsso that thepolicy iscons stent
with American national interests. Section 3 of the EAA 79 laysdown that the
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export control policy isaimed at minimising uncertainties, encouraging tradewith
friendly countries; devel oping economy and advancing science of those countries;
minimising restrictionson the export of agricultural commoditiesand products,
fostering public hed th and safety; advancing fundamenta nationd security, foreign
policy, and short supply objectives, observing auniform export control policy, and
soon.*

Thenew bills® aim at balancing threeimportant American policy interests:
Firgt, controlling export of dual-use goods, servicesand technologiestolimit the
military potential of countries that threaten the US or its allies; obstruct the
proliferation of Weaponsof Mass Destruction (WMD) and meansto deliver them,
and toimpedeinternational terrorism. Second, economic and national security
interestsin aggrandising US exportsand holding theAmerican leadershipinthe
world economy. Third, strong foreign policy interestsin advancing international
peace, stability, and humanrights. Inthebills, the section on short supply rel ated
control ismissing.

National Security Control

Section 5 of the EAA 79isdevoted to national security controls. The section
hassub-sectionson policy towardindividua countries, foreignavailability, multilatera
export controls, agriculturd commodities; control ligt; Militarily Critica Technologies
(MCT), etc. Thissection empowersthe USlicensing authority to prohibit or curtail
the export of any goods and technol ogiesto acountry that poses or may posea
threat to US security. However, except for supercomputers, goods and technology
for sensitive nuclear uses, and goods and technol ogy |eading to surreptitious
interception of wireand oral communications, the act suggestsdealing leniently
with countriesthat havebeen cooperatingwiththeUSinmultilatera or internationd
export control. The Secretary of Commerce maintainsalist of such countries.

The EAA 79 also asks the US President to prepare alist of ‘controlled
countries’ taking into account certain security related factors. Thislististo be
revised by the President within threeyears. Inthenew bills, the US export control
authoritiesare supposed to pay attention to countries sharing common security
objectiveswiththeUS.

National Security Control List

The Department of Commerce maintainsalist of goods and technology for
effectiveand efficient control. Thebillsfor the new act, too, havethiscontrol list,
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namely, Commerce Control List. The EAA 79 prefers agreement between the
Secretary of Defense and the Secretary of Commerce on the control list. In case
of disagreement between thetwo secretaries, theAct veststhefinal authority in
the President. Asand when needed, thelist undergoes changes.

The bills for the new Act also seek some role for other departments and
agenciesrelated to security, especidly intelligenceagencies, in preparing thenationd
security list. A section of the American strategic community has been demanding
moreinvolvement of the Department of Defense, Pentagon andintelligenceagencies
inexport control.* Combining nationa security concernsand economic costs, the
bills for the new Act have devised a system of risk factors to determine and
check themisuseor diversion of itemsthat poseathreat to US' security. Therisk
factor list relatesto foreign avail ability and mass-market status.

Foreign Availability

USindustry hasan old complaint against interested countriesand partieswho
easily procureitemscontrolled by the US export control authority from outside
the US.” The Report® of the Senate Committee on Banking, Housing, and Urban
Affarsinitsversonof thebill notesthat dua-usegoods, servicesand technologies
areavailableeveninfirmsinnewly industrialised countries. The Report hasalso
found problem with national discretion in application of national security export
controlsamong the countries of the Wassenaar Arrangement, which had led to
differentia control.

The EAA 79 statesthat when an item becomes availableto controlled or
even non-controlled countries from outside the USin sufficient quantity and
comparable quality, an exporter of such anitem might ask for special treatment
of theitem, including theremova of control. Thebillsadded price competitiveness
toitsearlier criteriafor determining the case of foreign availability of anitem.
Unlikethe present act, the billsfor the ensuing act are silent on the supply of an
item to countriesother than the controlled.

Mass Market Status

TheUS policy-making community hasbeen talking of changesinthenature of
dual-usetechnol ogy.® Severd dua-usetechnologieshavegot ‘ massaudience' . It
isadmitted thet thesegoodsmay havemilitary utilisation and thusscepticism prevails
because of their productionin millionsand market availability through countless
retall outlets.
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Thehillsof both the Housesfor the new EAA introduce the new concept of
mass-market satusintotheAct. Thehillsoffer somecriteriafor determining mass-
market statusfor anitemor itssubstantialy identical or directly competitive object.
First, theitem should be produced and be availableinlarge volumeto multiple
potential purchasers, second, extensivedistribution isdonethrough commercia
channelssuch asretail stores, direct marketing catal ogues, el ectronic commerce;
third, shipment and delivery of theitem isdone through common commercial
trangportation; and fourth, the usefor theitem’snormal intended purposewithout
substantial and speciaised serviceisprovided by the manufacturer, distributor, or
other third party. Furthermore, the billsfor theAct postul ate that on the basis of
fair assessment of end users, the properties, nature and quality of theitemor a
substantially identical item may also be declared afit case of getting mass-
market status.

Militarily Critical Technologies

Thereisasectionon’critical technologies intheEAA 79. Thisprovisonwas
introduced into the laws on the basis of recommendations of the Bucy Report.*°
Section 5 (d) of the Act targets the process of control of export of dual-use
technology, not its end products. The Act givesthe Secretary of Defense the
primary responsibility for evolving alist of militarily critical technologiesandthe
Secretary of Commerceisto assist himinintegrating such technologiesinto the
control list. However, billsfor thenew Act do not contain MCT.

A sectioninthe USwanted the export control officidstofocustheir resources
on WM D-related technology. Thedictumwas: erect taller wallsaround smaller
items. It wasfelt that targeting of genera military technol ogy had unnecessarily
burdened the export control machinery, and adversely affected profit of theUS
industry. After September 11, the committee on Armed Servicesof the House of
Representativesinitsreport for EAA-2001 recommended reinsertion of MCT.
However, thebill for EAA 2003 did not include MCT. The Committee Report
also recommended greater role for the Secretary of Defense. It further gave
exclusiveauthority over the creation and maintenance of thislist to him, and veto
authority over any licencesentailinganitemonthislist.’?

Country Tiers

Thehillsfor thenew Act ask for establishment and mai ntenance of acountry
tiering system within 120 days of the enactment of theAct in order to implement
national security related export controls. The proposed billswant the President to
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establish at |east threetiers. The President has al so been given power to change
position of acountry or countries. Assessment of acountry for postioninginatier,
through risk factors, isbased on certain parameters. These parametersare:

*  Thepresent and potentid relationship of thecountry withthe United States.

*  Thepresent and potentia relationship of the country with countriesfriendly
to the United Statesand with countries hostileto the United States.

»  Thecountry’scapabilitiesregarding chemical, biological, and nuclear
weaponsand the country’smembershipin, andlevel of compliancewith,
relevant multilateral export control regimes.

» Thecountry’scapabilitiesregarding missile systemsand thecountry’s
membershipin, andtheleve of compliancewith, relevant multilateral export
control regimes.

*  Whether the country, if aNATO [North Atlantic Treaty Organization] or
major non-NATO aly withwhom the United Sateshasentered into afree
trade agreement as of January 6, 1986, controls exportsin accordance
with thecriteriaand standards of amultilateral export control regimeas
defined in section 2 (14) pursuant to aninternational agreement towhich
theUnited Statesisaparty.

»  Thecountry’sother military capabilitiesand the potential threat posed by
the country to the United Statesor itsallies.

» Theeffectivenessof the country’sexport control system.

* Theleve of thecountry’scooperation with United States export control
enforcement and other efforts.

» Therisk of export diversion by the country to ahigher tier country.

» Thedesignation of the country asacountry supporting international
terrorism.:®

Foreign Policy Export Controls

Section 6 of the EAA 79 dealswith foreign policy controls. This section
empowersthe US President to prohibit or curtail export of good, technology and
other information, if hefedlsthat other dternative methodslike negotiationshave
falledtodeliver theforeign policy objectivesof the US. The President will haveto
ensurethat the control can beimplemented effectively. For thispurpose, he has
been advised to study foreign availability of theitem aswell asworldreactionto
thecontrol.
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In the bills for the new Act, there are specific clauses for US declared
international obligations. Theseare promotion of theforeign policy objectives,
internationa peaceand stability, respect for fundamental human rights; deterrence
and punishment of actsof international terrorism and encouragement to deny the
useof ther territoriesor resourcesto the personsengaged in directing, supporting
or participatingin actsof international terrorism.

The Committee on International Relations of the House had brought
amendments and added two more purposesin the House bill. These purposes
are: contralling theexport of “test articlesintended for clinicd investigationinvolving
human subjects’** and “goods and substances which are banned, severely
restricted, highly regulated, or never regulated for usein the United States.” °
Both purposes are designed to advance public health and saf ety, and to prevent
damageto USforeign policy and the credibility of the US asresponsibletrade

partner.

Thebillsprovidethat export control for foreign policy shdl terminateon March
31 of each renewal year. However, such atermination shall not be applicable
where the US law desires control, and to any country seen as supporting
international terrorism. Moreover, under thenew Act, the President may terminate
foreign policy export control itself, if hefeelsthat the control has substantially
achieved the objectivefor whichit wasimposed. Again, therequirement for law
andinternational terrorismwould remain notable exceptions.

Multilateral Export Controls

TheUSexport control sysem hasaninteractiverd ationshipwiththemultilatera
regimes. Although, at present, there are five multilateral regimes— Zangger
Committee, the Nuclear Suppliers Group, the Australia Group, the Missile
Technology Control Regime (MTCR), and the Wassenaar Arrangement —the
definition provided inthedraft Act, doesnot includethe Zangger Committee. The
Coordination Committeeon Multilateral Exports(COCOM) wasthefirst regime,
but it was disbanded in 1994. These multilateral regimes can be enforced only
through domedticlegidation.

Post-9/11, the Department of Commerce and the Department of State
promised to work intandem to extend formal denia notification proceduresto al
multilateral regimes. Thismakesit difficult for aregime member to supply anitem
denied by another regime member. It involves bilateral consultations. It was
visualised that, “ Anything lessthan aunited front with respect to multilaterally-
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based export controlsunderminestheir effectiveness.” 16

TheEAA 79 doeshave certain sectionsand provisionsfor multilateral export
controls. However, these were not found adequate by the USindustry and the
policy-making community. For along period, they weredemanding reorientation
of themultilateral export control regimes.t” They maintained that asthe USisnot
asinglesupplier of most dual-usetechnologies, so, for the success of the export
control system, multilateral agreementsamong suppliersareindispensable. Infact,
thebillsfor thenew Act carry provisionsfor thestrengthening of multilatera export
controlsand asksthe USto participatein * additional multilateral export control
regimes' . It also asksthe President to ensure the effectiveness of the existing
regimesthrough full membership; acommonlist of itemsand countriesof concern;
harmoni sation of license procedures and standards; a‘ no undercut’ policy and a
common basisof enforcement.

Typesof Licence

Inthe EAA 79, Section 4, varioustypes of licence aredescribed. Theterm
‘vaidated licence wasused for authorisationto export. Thetermismissinginthe
billsfor thenew Act. However, the sense of theterm hasfound expressioninthese
bills. Likethe EAA 79thebillsfor the new Act contain asystem of licensing for
specificexport, multipleexport, project-specific export and service supply export.
Inthebillsfor the new Act, the Secretary of Commerce may establish reporting
and record keeping requirements for the proper use of the licence or other
authorisation.

However, inthebillsthereisan absence of some of the arrangementsof the
EAA 79 such asdistribution licence and comprehensive operationslicence. A
distribution licence authorises exports of goodsto approved distributorsor users
of the goods in countries other than controlled. However, the Secretary of
Commercemight set up aseparate distribution licencefor consigneesin China.

The comprehensive operations licence authori ses exports and re-exports of
technol ogy and related goods, including itemsfrom thelist of militarily critical
technol ogies devel oped from adomestic concern and itsforeign subsidiaries,
affiliates, joint ventures, and licensees|ocated in countries other than controlled
countries. Chinawasclearly mentioned asan exception here. TheAct laid down,
“The Secretary shall grant the license to manufacturing, laboratory, or related
operationsonthebasisof gpprovd of theexporter’ssystemsof control, including
internal proprietary controls, applicableto thetechnology and related goodsto be
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exported rather than approval of individual export transactions.”

I ncor por ated Partsand Components

Thebillsfor thenew Act ask not toimpose control on any item just becauseit
has partsand components subject to export controls. Thebillscall for removal of
controls from parts and components of an item which are necessary for the
functioning of theitem, customarily includedin salesof theitemin countriesother
than controlled countriesand consist of 25 per cent or lessof thetota valueof the
item. However, export controlscan be continued, if ‘ functional characteristics' of
theitem meaningfully assist themilitary or proliferation potential of acontrolled
country or an end-user adversely affecting national security of the USand act
againg USinternationa obligations.

Inthebills, thereisacourse of action for re-exports of foreign-madeitems
incorporating US controlled content. It saysno authority or permissionisneeded
to re-export anitem, which ismanufactured in acountry other thanthe USand
incorporates partsor componentsthat areliableto thejurisdiction of theUSand
thevalue of the controlled US content of theitem produced in such other country
is25 per cent or lessof thetotal value of theitem. However, re-export of anitem
with morethan 10 per cent of thetotal value of theitem having US contenttoa
country supporting international terrorismwill be subject to export controls.

Enforcement and Verification

Of late, the US export control authorities are encouraging the adoption of
“end-useoriented controls—' catch-al’ or * catch-more’ controls—inthemultilatera
regimes.” Thismethod isemployed when the end-user isknown and suspected.
Thedirect impact of 9/11 can be evidenced from the statement of aUS official,
“Indeed, weseethetrend in export control shifting from being primarily ‘ list based
to being amixture of ‘list based’ and ‘ end-use based’ controls. And the recent
terrorist attackswill only accelerate thistrend.” *°

To meet the growing demand of effective enforcement of the US strategic
community after September 11, US officials cite measuresfor meeting such a
threat. Richard Mercier, Executive Director for Investigative Programs of Office
of Investigationsof the United States Customs Service said that thefocusof laws
and regul ations such as Oper ation Exoduswas shifted after the September 11
incident.® Operation Exoduswasan enforcement programme operating sincethe
early 1980sfor the EAA and other export control statutesto hamper illegd exports
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of munitions, strategic technol ogiesand shipment destined for certain marked
countries. Richard Mercier said, inthe post-Cold War period, apart from China
andthe‘rogue states’, enforcement authoritieswould target new threatssuch as
thepossihility of internationd terroristsacquiring WMD, theriseinillicit trafficking
inarms, and military equipment going to international criminalsand political
insurgents.

Richard Mercier informed that the US government started an operation called
Project Shield America under Customs Commissioner Bonner on December 4,
20017 for gathering and disseminating information. Thiswasdesigned asanindustry
outreach programme So asto get ass stance and cooperation of companiesengaged
inexport businessof USorigin high technology and munitionsused for WMD and
delivery systems. The US Customs Servicelaunched this operation with Office of
Export Enforcement, Department of Commerce and the Federal Bureau of
Investigation.

Theissueof end-use, referred to briefly inthe EAA 79, hasbeendedlt within
adifferent manner inthebillsfor the new Act —giving specia treatment for post-
shipment verification. The Secretary of State has been asked to conduct post-
shipment verification of the export of the greatest risk to national security. Inthe
new Act, if an end-user declinesto | et post-shipment verification of acontrolled
item, theend-user would bedenied alicencefor export. Thedenia may beextended
to “any person related through affiliation, ownership, control, or position of
responsibility” % to such an end-user. However, it can berestored, if post-shipment
verificationisalowed.

Thenew billsfurther state, “ If the country in which the end-user islocated
refusesto alow post-shipment verification of acontrolled item, the Secretary may
deny alicencefor theexport of that item, any substantially identical or directly
competitiveitemor classof items, any item that the Secretary determinesto be of
equal or greater sengitivity than the controlled item, or any controlled item for
which adeterminati on has not been made pursuant to section 211 to al end-users
inthat country until such post shipment verificationisallowed.”

Thenew Act will permit the Department of Commerceto appropriate money
toemploy 10 additional overseasinvestigatorsfor China, Russia, the Hong Kong
gpecid AdminigrativeRegion, India, Singapore, Egypt and Taiwan. The Secretary
of Commerce may deploy additional overseasinvestigatorsat other placesto
verify theend use of high-risk, dual-usetechnol ogy.
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The new Act may get aspecial segment called ‘ undercover investigation
operations' to be conducted by the Office of Export Enforcement (OEE). The
billshave defined this as an operation “in which the grossrecei pts (excluding
interest earned) exceed $25,000, or expenditures (other than expendituresfor
salaries of employees) exceed $75, 000, and which isexempt from section 3302
or 9102 of title 31, United States Code, except that clauses (i) and (ii) shall not
apply with the respect to the report to Congressrequired by paragraph (4)(B).” %

Funds made availablefor this purpose may be utilised to purchase property,
buildings, to lease equipment, conveyances, and spacewithinthe US, to establish
or to acquire proprietary corporationsor businessentities, and to depositin banks
and other financia institutions. These activitiesareto berun onacommercial
basis. The profit from undercover operations could be made use of balancing
‘necessary and reasonabl eexpensesincurred in such operations asthebillsengross.
When property or equipment bought for this purposeisnot required, it shall be
treated as* surplus . Thiswould be settled as' surplusgovernment property’.

Punishment

Section 11 of the EAA 79laysdown rulesfor penaltiesfor theviolation of the
Actingenera and violation of multilateral export controls, missile proliferation
control, chemica and biologica weaponsproliferationin particular. The COCOM
wasreferred tointhe context of multilateral export control intheAct. Thissection
prescribed sanction for two-fiveyearsfor aforeign person that had substantially
enhanced the capabilities of the Soviet and Eastern bloc in submarine or
antisubmarinewarfare, ballistic or antiba listic missiletechnol ogy, strategic aircreft,
command, control, communicationsand intelligence.

If anAmerican knowingly exports, transfers, conspires, facilitatesor isotherwise
engagedinthetransactionsof acategory |1 itemontheM TCRANNex, the President
shall deny that person licencesfor thetransfer of missile equipment or technology
controlled under thisAct for two years. Likewiseif the US person doesthe same
thing for the Category | item, the personwould bedenied for two yearsal licences
for itemscontrolled under thisAct. If theactivitiesof aforeign person help the
design, development, or production of missilesof anon-M TCR adherent country
through US equipment and technol ogy of category Il of the Annex, that person
will bedenied licencesfor thetransfer of missileequipment or technol ogy controlled
under theAct for two years. For the sameact for category | item, the person will
be denied licencesof al itemscontrolled under thisact for two years. In addition,
the President may disallow any import from that persontothe USfor at least two
years.

USDual-Use Export Control Laws 141



Thissection providesagenerd Presidentia waiver for national security reason
and an additiona Presdentid waiver, if the person concernedisfirst, a‘ sole source
supplier’ of the product and second, service and the requirement for the product
or serviceisimpossibleto be met on time even by ameliorating manufacturing
processes and technol ogical growth. If articlesor servicesto be supplied to the
USarenecessary for national security under defence co-production agreements
or the NATO programme of cooperation, an exception can be made under this
Act. Exceptionsared so availableto productsor servicesgranted under contracts
entered into before the date on which the President publishes hisintention for
imposing of sanctions, to spare parts, to component partsfor US productsand
production, to routine services and maintenance of products in absence of
alternative sources; and to information and technology necessary for American
productsand production.

Section 11c onchemica and biologica proliferationlaysdownthat if theUS
Presdent determinesthat aforeign person through USor non-USexportswillingly
and materialy promotestheventure of acountry, project and entity to use, develop,
produce, stockpile, or otherwise acquire chemical or biological weapons, the
President shall impose both procurement and import sanction against it for at least
12 months. Thebillsfor thenew Act haveretained all these provisions.

AstheEAA 79put, “ .. .whoever knowingly violatesor congpiresto or attempts
to violate any provision of thisAct or any regulation, order, or licenseissued
thereunder shdl befined not morethan fivetimesthe value of theexportsinvolved
or $50,000, whichever isgreater, or imprisoned not morethan 5 years, or both.” %
Incaseof awilful violation hel ping acontrolled country and harming theforeign
policy controls, the penalty would bedifferent. For anindividual wilful violator it
would not be more than $250,000 and imprisonment of not morethan tenyears.
However, the individual may have to experience both pay fine and undergo
imprisonment. An entity other than anindividua canonly befined uptofivetimes
thevalue of theexport involved or $1,000,000 whichever isgresater.

Taking the case of illegal missiletransfer to China, the US policy-making
community assessed that even if the cul pritsare punished, it isnot enough. US
decision-makersand the export control authoritiesdescribetheexisting lawsfor
penalties as ‘trivial’. The billsfor the new Act provide that the Secretary of
Commerceand the Customs service may undertake enhanced cooperdtiveactivities
to ascertain unlawful exportsand to enforceviolation. The present set of bills
providesnew crimind and civil pendtiesfor knowing and wilful violations. Inthe
billsfor thenew Act, anindividua for wilful violation shall befined upto* 10times
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thevalue of the exportsinvolved or 1,000,000, whichever isgreater, imprisoned
for not morethan 10 years, or both, for each violation.”? For aperson other than
anindividual, awilful violation shall be*“fined up to 10 timesthe value of the
exportsinvolved or $5,000,000, whichever isgreater, for each violation.”#

Thebillsa so notethat any person“...in addition to any other penalty, forfeit
to the United States (a) any of that person’ssecurity or other interestin, claim
againg, or property or contractud rightsof any kindinthetangibleitemsthat were
the subject of theviolation; (b) any of that person’ssecurity or other interestin,
clamagaing, or property or contractua rightsof any kind inthetangible property
that wasused intheexport or attempt to export that wasthe subject of theviolation;
and (c) any of that person’s property constituting, or derived from, any proceeds
obtained directly or indirectly asaresult of theviolation.”

Inthe EAA 79, thecivil penalty in general was not to exceed $10,000 for
each violation, whereascivil penalty for national security controlsor controls
imposed onthe export of defence articlesand defence serviceswerenot to exceed
$100,000. Inthebillsfor thenew Act, the Secretary of Commerceisempowered
toimposeacivil penalty up to $500,000 for each violation. Inthebills, acivil
pendty may be"inadditionto, or inlieuof, any other liability or penaty which may
beimposed for such aviolation.”® The Secretary of Commerce may deny export
privileges, excludeaperson “ acting asan attorney, accountant, consultant, freight
forwarder, or in any other representative capacity from participating beforethe
Department of Commercewith respect to alicense application or any other matter
under thisact.”*

Implicationsfor India

Indianindustry ismodernising fast and wouldincreasingly require dual-use
technology and goods. Although it has received certain dual-use goods and
technology from the USinthe past, there have been cases of denia of technology
for important projects—acase of bitter experiencewith US exportslaws.

Theend-useverificationsinthenew Act may list Indiaas one of the principa
targets. Indiahas been specifically mentioned at oneplace, wherethebillsauthorise
additional overseasinvestigators. However, the provisionsfor determination of
mass-market statusand foreign availability of anitem may lead totheremoval of
someitemsfromthecontral list. Thismay benefit India.

Titlell inthebillsfor thenew Act hasgot three purposesfor national security
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export controls. Out of thesethree, Indiamay be covered only for proliferation-
related control. The other two purposes: restricting transfersfor those countries
which may provedetrimenta tothenationd security of theUS, itsaliesor countries
sharing common strategic objectiveswith the US, and deterring actsof internationa
terrorismisunlikely to haveany implicationsfor India.

Titlell inthebillsfor the new Act has also got three purposesfor foreign
policy-related control. Here, too, India should not have problems with two
purposes. promoating foreign policy objectivesof theUSand deterring and punishing
internationd terrorism. Infact, Indiaisbeing encouraged to shareterrorism-related
technology. However, the purpose of promoting international peace, stability, and
respect for fundamental human rights may create some problem for India; now
andthen officia and unofficia bodiesandindividua shavebeen expressng concern
inrdationtoIndia. Evenfor thetransfer of crimecontrol instruments, export control
authorities have been instructed to take into consideration the question of
fundamenta humanrights.

With the new Act, al countries will be placed in one of the tiers. For
adminigrative purposes, the DOC hasbeen adopting atiering system. For example,
for supercomputer transfers, it hasafour-tier sysem. Indiaisintier-111. Thelocation
of Indiainthe new systemwill have great implicationsfor technology transfers.
Theupper tier will have abetter licence approval ratethan thelower ones.

Themandate of theAct entrusting the USAdministration to have additional
regimes and to negotiate for full membership of non-members of the existing
multilateral export regimesmay witnesssome pressureon India. Already, aSenate
committeeinitsobservation of thebill noted, “...non-regime members do not
respect Wassenaar regime guidelines, further weakening its effectiveness. For
example, Chinaismaking great inroadsin the computer and semiconductor field,
and Indiais producing high-quality encryption software, yet neither aremembers
of theWassenaar regime. Current controlson theseitemscould becomeineffective
if these non-members continueto produceand freely export itemsthat exceed the
control criteriaof the Wassenaar regime.” !

Trend Analysis

Ananalysisof different provisionsof thebillsfor thenew Act indicatesa
somewhat mixed picture from an Indian perspective. Control over dual-use
technology isnot completely liberaised and anumber of old provisionscontinue.
| ssueslike deemed export have not been covered inthebill. Americanindustry
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feelsthat changesarenot very substantial and arestill, too bureaucratic. Some
Congressmenlike Jess eHelmsthreatened to block thebill inthe Senate. However,
after an assurance from the President that their demandswould betaken care of,
whileimplementing theAct, they al owed the passage of thehill .2

India sdiplomacy should be geared towards seeking entry intotier-1 or |1 of
the new system. Towards this end, India would have to convince the US
Administration the advantages of closer strategic cooperation between thetwo
countriesparticularly in countering proliferation and fighting the globa war against
terrorism. Indiawould also havetoforthrightly indicateto the USthat it already
haseaborate export control architecture and hasbeen among themost responsible
statesintheworldinthisregard.
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